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PER CURI AM

A jury found Dennis Wayne Simmons guilty of one count of
conspiracy to possess and distribute | ess than 500 grans of cocai ne
and | ess than 5 granms of net hanphet am ne, one count of distribution
of I ess than 500 grans of net hanphetam ne, and four counts of being
a controlled substance user in possession of a firearm Simmons
was sentenced to 144 nonths’ inprisonnent. Three days after

sentenci ng, the Suprene Court issued Blakely v. Washi ngton, 124 S.

Ct. 2531 (2004). Simmons filed a notion to reconsider. He further
subsequently voluntarily dismssed his appeal to this court.
Nearly three nonths after sentencing, the court considered the
nmotion to reconsider and found it was without jurisdiction to
change the sentence. Simmons filed a notice of appeal fromthe
order denying the notion to reconsider and the judgnent of
conviction. On appeal, Simons contends his notice of appeal was
timely as to the judgnment of conviction, despite the fact the
notice was filed nore than ten days after the entry of judgnent.
Si mmons further argues the sentencing enhancenents were i nproper
under Bl akely. Wiile we affirm the convictions, we vacate and
remand the sentence with instructions.

Al t hough “the Federal Rules of Crimnal Procedure do not
specifically provide for notions for reconsi derati on and prescribe

the tinme in which they nust be filed,” Nlson Van & Storage Co. V.

Marsh, 755 F.2d 362, 364 (4th Cr. 1985), the Suprenme Court has



held that a notion for rehearing or reconsideration extends the
time for filing a notice of appeal in acrimnal case if the notion
is filed before the order sought to be reconsi dered becones final.

See United States v. lbarra, 502 U.S. 1, 4 n.2 (1991) (holding that

woul d-be appellants who file a tinely notion for reconsideration
froma crimnal judgnent are entitled to the full tine period for

noticing the appeal after the nmotion to reconsider has been

decided); United States v. Dieter, 429 U S. 6, 7-8 (1976) (sane);

United States v. Healy, 376 U S. 75, 77-79 (1964) (sanme); United

States v. Christy, 3 F.3d 765, 767 n.1 (4th Cr. 1993) (sane).

Sinmons filed the notion to reconsider seven business
days after the oral pronouncenent of the sentence. See Fed. R
Crim P. 45 (conputing tinme). Thus, the notion was tinely and was

filed before the sentence becane final. See, e.q., United States

v. Shank, 395 F.3d 466, 469 (4th Cr. 2005) (the seven day period
under Rule 35 runs fromthe inposition of the sentence). Sinmmons
subsequently filed a tinely notice of appeal after the notion to
reconsi der was deni ed. Thus, the notice of appeal was tinely as to
the judgnent of conviction and the order denying the notion to
reconsi der.

At sentencing, the district court added points to the
of fense | evel for an anount of met hanphet am ne above what was found
by the jury, and additional points were added for possession of a

firearm Simmons argued at sentencing this was in violation of the
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rul e announced in Apprendi v. New Jersey, 530 U S. 466 (2000). In

his notion to reconsider, he argued the sentence was in violation

of the rule announced in Blakely v. Washington, 124 S. C. 2531

(2004) .

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the “Sixth Anendnent is violated when a
district court, acting pursuant to the Sentencing Reform Act and
the guidelines, inposes a sentence greater than the naximum

aut hori zed by the facts found by the jury alone.” United States v.

Hughes, 401 F.3d 540, 546 (4th Cir. 2005). The Suprene Court
further found enhanced sentences based upon facts found by the
court alone violated the Sixth Arendnment. 1d. Accordingly, the
gui delines were stripped of their mandatory nature. The district
court’s discretion in issuing a sentence is not bound by the
gui delines. The guidelines are now advi sory and the district court
may now inpose a sentence within the range prescribed by the
statute of conviction, as long as the sentence is reasonable. |d.
at 546-47. Because the district court increased the offense | evel
for drug quantity and possession of a firearm and applied the
sentenci ng gui delines’ range as nmandatory instead of advisory, we

must vacate the sentence and renmand for resentencing.”

"Si mons contends he may be sentenced only up to the maxi mum
for the |east-punished drug offense on which that conspiracy is
based. See United States v. Rhynes, 196 F.3d 207, 238 (4th Gr.
1999), vacated in part on other grounds on reh’g en banc, 218 F. 3d
310 (4th Cr. 2000). The jury found Simmons guilty of conspiracy

- 4 -



We further note that when the district court considered
Simons’ notion to reconsider, it was wthout jurisdiction to

correct or nodify the sentence. See Shank, 395 F.3d at 469

(jurisdiction to correct a sentence under Rul e 35 nust | apse seven

days after sentencing); United States v. Layman, 116 F.3d 105, 108

(4th Cr. 1997) (the district court may not sinply reconsider the
application or interpretation of the sentence and the sentencing
gui delines after the inposition of sentence).

W affirm the convictions and vacate and remand the
sentence for resentencing consistent with the rules announced in
Booker and Hughes. We dispense with oral argunment because the
facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the

deci si onal process.

AFFI RVED | N PART, VACATED I N PART
AND REMANDED W TH | NSTRUCTI ONS

to distribute both nethanphetam ne and cocai ne. The statutory
maxi mum sentence is the sane for both drugs. See 21 U S.C §
841(b)(1)(C) (2000). On renmand, the court remains free to consider
the quantity of cocaine and nethanphetam ne, determned by a
preponderance of the evidence, attributed to Sinmmons. As stated
above, the range of inprisonnent under the sentencing guidelinesis
now advi sory rather than nmandatory.
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